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BEAUMARIS FOOTBALL CLUB -v- HART & ORS and  
BAYSIDE CITY COUNCIL -v- HART & ORS 

[2017] VSCA 226 (30 August 2017) 
 

 

BACKGROUND  

 

On 29 June 2009, Beau Hart was playing for the Beaumaris Sharks under 17 football 

team at the Banksia Reserve in Beaumaris.  Hart ran “at or near top pace” toward the 

forward pocket and leapt near the boundary line to mark the football.  As he landed his 

left foot became caught in the wire cyclone fence surrounding the football ground 

causing severe injury to his left knee.   

 

Mr Hart issued proceedings in the County Court against Beaumaris Football Club, South 

Metro Junior Football League (the league which organised the competition), and 

Bayside City Council (the owner and occupier of the reserve). He alleged the boundary 

line was too close to the cyclone fence and less than the minimum 3 metre distance 

required by the applicable VAFA (Victorian Amateur Football Association) and AFL 

Guidelines for a local football facility.   

 

THE EVIDENCE 

 

The football club occupied the Banksia Reserve pursuant to a tenancy agreement with 

Council.  While Council was responsible for installing and removing the goal posts at the 

commencement and end of each football season, the football club was responsible for 

all line marking.  

 

Council had a general risk management plan which applied to the Banksia Reserve, and 

also conducted regular inspections of the ground for the purpose of completing a 

checklist. However, the checklist did not require Council to inspect the line markings. 

 

No one had measured the distance between the boundary line and fence at the time of 

Mr Hart’s accident. Therefore there was no direct evidence of the actual distance. 

 

Evidence was given by Mr Hart and three other witnesses who claimed he landed on the 

fence on the full, was not bumped or pushed by another player, and that the boundary 

umpire had not called the ball “out of bounds”. None of these witnesses were able to 
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provide any evidence on the distance between the boundary line and fence at the time 

of the accident.  

 

On behalf of the Defendants, evidence was given by three witnesses, including the then 

football club president who was responsible for line marking at Banksia Reserve in 

2009. While none of these witnesses actually measured the distance between the 

boundary line and fence at the time of the accident, they all said they believed the 

distance was between 4 – 5 metres.   

 

DECISION OF THE COUNTY COURT 

 

The County Court found that it could not make any findings in relation to the distance 

between the boundary line and fence based on the Plaintiff’s evidence. Further, the 

Defendants’ evidence was “strongly supportive of a finding that the boundary line was 

well in excess of 3 metres from the fence and probably somewhere in the order of 4.5 

metres from the fence at the point on the ground where the incident occurred”.   

 

Notwithstanding this, the trial judge used a “Near Map” aerial photograph taken during 

the 2010 football season to perform his own measurements and calculations of 

distances based on evidence given by witnesses (despite concerns this photograph did 

not depict the state of the oval at the time of Mr Hart’s accident). In performing this task 

the trial judge concluded the boundary line at about the place where Mr Hart’s accident 

occurred was between 2.52 and 2.68 metres from the fence (ie less than the minimum 3 

metre requirement) and found all Defendants to be negligent.   

 

The football club and league (who were jointly represented) were found to be 60% liable, 

and Council 40% liable on the basis it had not properly delegated all line marking 

responsibility to the club.   

 

Mr Hart was awarded over $589,000 in damages.  

 

COURT OF APPEAL DECISION 

 

The Defendants appealed the judgment on the basis the trial judge erred by undertaking 

his own measurements using the 2010 aerial photograph.   

 

The Court of Appeal agreed the trial judge had erred by performing his own 

measurements and that this had voided his process of reasoning and conclusion.   

 

However, rather than ordering a re-trial the Court of Appeal conducted a rehearing of the 

matter by reviewing the County Court evidence to form its own conclusion on liability.   
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The Defendants argued it was inappropriate to conduct a rehearing as this would require 

the Court of Appeal to reject the evidence of witnesses (who the trial judge described as 

impressive) without being able to properly assess their credibility. While the Court 

accepted it was not in a position to make an evaluation of the credibility of these 

witnesses, it concluded it was still able to rehear the matter as this did not depend on 

issues of credibility, but rather an assessment of the weight of the evidence.   

 

While noting the Plaintiff’s claim was circumstantial as he was unable to provide any 

evidence in relation to the distance between the boundary line and fence, the Court of 

Appeal concluded the distance between the two at the point where Mr Hart’s accident 

occurred was more likely less than the prescribed safe distance of 3 metres 

recommended in the AFL guidelines.   

 

The Defendants had not appealed the assessment of damages, and while Council 

initially appealed the 40% contribution finding against it, this dispute was settled 

between the Defendants prior to the Court of Appeal Hearing.  Accordingly, the Appeals 

were dismissed.   
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