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NO PROOF, NO PAYMENT 
 
EMAD EBRAHAM v AAI LIMITED T/AS GIO INSURANCE (ACN 005 207 807) [2018] 
VCC 18 
 
Her Honour Judge Ryan recently dismissed a claim by an insured (“the Plaintiff”) who 
sought indemnity under his home and contents policy with his insurer (“the Defendant”) for 
the cost of replacing gold jewellery worth $186,629. He claimed he discovered the gold 
jewellery had been stolen from his property when he returned from a holiday on New 
Year’s Day 2015. 
 
The Plaintiff claimed the stolen items had been purchased by his father in Syria and given 
to him whilst he was in Lebanon. 
 
This was the third claim in which the Plaintiff sought indemnity for the cost of replacing 
stolen gold jewellery said to have been purchased in the Middle East. The first two claims, 
in 2009 and 2013, were accepted by the Defendant; the Plaintiff was paid $33,115 and 
$318,000 respectively. 
 
The Plaintiff’s brother, Mr Abraham also alleged he had been the victim of 3 burglaries 
where gold jewellery was purportedly stolen: the first in 2011 following which he was paid 
$120,000; the second in September 2012 following which he was paid $176,000; and a 
third on the same day as the Plaintiff’s claim following which his claim was declined. 
 
The Defendant declined the Plaintiff’s claim on the basis that, inter alia: 
 

a) The Plaintiff had not proved the burglary occurred; 
 

b) The Plaintiff had not provided reasonable proof of value and ownership of the 
jewellery he claimed was stolen; 
 

c) The claim was fraudulent within the meaning of section 56 of the Insurance 
Contracts Act 1984. 
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Her Honour did not accept a burglary had not occurred or that the Defendant had proven 
the claim was fraudulent. She did however hold the Plaintiff had failed to provide 
reasonable proof of value and ownership of the jewellery he claimed was stolen. 
 
In this regard, it should be noted the Plaintiff did not declare the jewellery when he 
returned to Australia and could not provide photographs to the Defendant. He also did not 
disclose the existence of the jewellery to Centrelink despite having been in receipt of 
benefits including a means tested carer’s pension. He did provide: 
 

• What he claimed was a purchase receipt in Arabic dated 26 October 2013 from a 
jeweller in Syria known as “Samir Jewellery Products”.  

 
• Two tax invoices from Bagdad Jewellery whom he claimed had valued the jewellery 

when he returned to Australia. 
 
Her Honour concluded the Samir receipt was unsatisfactory. She noted experienced 
investigators engaged by the Defendant were unable to find any record of Samir or of the 
two or three affiliated entities named on the document. The amount of the sale was also 
required, by Syrian law, to be written in words and numbers; this had not occurred. 
 
She noted the Plaintiff did not adduce any independent evidence, whether by way of 
internet searches or otherwise, to prove the existence of Samir. 
 
The Defendant contended the valuation provided by Bagdad Jewellery did not meet the 
minimum standards of proof outlined in its Product Disclosure Statement (PDS) given: 
 

(a) “the valuation was handwritten on a tax invoice/statement form which was stamped 
with the name ‘Baghdad Jewellery’ and not signed; 

 
(b) the valuation provided contained numerous spelling mistakes, was unprofessional 

in appearance and did not identify who had conducted the valuation; 
 

(c) when Mr Al Saffar of Baghdad Jewellery was interviewed he confirmed he had 
prepared the valuation, but conceded he held no formal qualifications and was not a 
professional valuer or qualified jeweller; 
 

(d) Mr Al Saffar confirmed he had not taken any photographs of the items at the time 
he prepared the valuation.” 
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Her Honour stated it was obvious and properly conceded by Counsel for the Plaintiff that 
Mr Al Saffar of Baghdad Jewellery was not a qualified jeweller or professional valuer as 
was required under the Defendant’s PDS. 

Her Honour further concluded the Plaintiff’s failure to produce proof of value and 
ownership of the jewellery was not an act or omission that fell within the scope of Section 
54 of the Insurance Contracts Act 1984. 

Her Honour held, if she was wrong on this point, Section 54 could not cure the Plaintiff’s 
failure as the prejudice suffered by the Defendant was absolute. 

In reaching her decision, Her Honour concluded the Coincidence Rule, which is set out in 
Section 98 of the Evidence Act 2008, was not engaged in respect of the prior claims made 
by the Plaintiff and his brother. 

Lessons Learnt 

The judgment reinforces the initial onus is on an insured to prove they have suffered a 
loss. An insured cannot take comfort from an insurer’s failure to prove a claim is fraudulent 
in these circumstances. 

The Judgment also emphasises a court will be reluctant to apply the Coincidence 
Rule outlined in the Evidence Act 2008 in respect of an insured’s prior claims unless 
evidence of those prior claims has significant probative value.    
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