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OCCUPIER LIABLE FOR FALL IN A PUDDLE  

The Victorian Court of Appeal dismissed an appeal brought by Monash University 

following the Victorian County Court decision of Savage v Monash University & 

Programmed Maintenance Services [2017] VCC 1774. The trial judge found the 

Defendant occupier liable in negligence for failing to maintain and repair a minor 

depression in circumstances where the Defendant had engaged a competent 

maintenance contractor, Programmed Maintenance Services (“PMS”) to maintain the 

relevant area. The occupier failed in its claim for contribution against PMS. 

 

BACKGROUND 
 

On 18 August 2010, the Plaintiff rolled her left ankle on an uneven surface when she 

walked through a puddle in a median strip in the University car park. The median strip, 

in between a pedestrian crossing, had a gravel pathway over it filled with granite or 

Dromana toppings. The uneven surface had an estimated depression of about 1 – 2 

cm and puddles often formed over the surface after rain, as occurred on the day of the 

incident.   

 

The Plaintiff was employed at the University as a security supervisor. Following the 

incident, the Plaintiff’s supervisor inspected the area and completed an incident report 

which identified the uneven ground in the median strip as an ‘unsafe condition’ which 

contributed to the fall. The incident report was then e-mailed to the grounds supervisor 

of Monash University which noted the subject area was the “busiest crossing on 

campus but…isn’t sealed”. In the e-mail, a conversation with another Monash staff 

member was referred to where it was agreed sealing of the median strip would be 

“practical as a lot of water sits on it when it rains which creates the holes”. The 

University subsequently sealed the relevant surface with concrete which cost 

approximately $2,500.  

 

The trial judge’s decision 

 

The Plaintiff brought proceedings against the occupier, Monash University, for failing 

to take reasonable care in maintaining the crossover. Monash University subsequently 

sought contribution from PMS, by way of third party proceedings, on the basis it was 

the maintenance contractor engaged to maintain the university grounds.  
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The terms of the contract between Monash University and PMS prescribed a high level 

of maintenance, including weekly inspections of the relevant median strip. PMS was 

also required to isolate, repair and report hazards immediately. Further, PMS were 

required to ensure footpaths remained safe, clean and free of hazards. PMS had a 

stockpile of Dromana toppings on campus to perform ongoing repairs.  

 

The evidence at Trial was that the University was aware of prior trips and falls on the 

relevant surface due to its tendency to form depressions in the surface following 

rainfall. The trial judge found the surface was unsafe and had prior incidents been 

notified to the grounds keeper, the grounds keeper would have authorised sealing of 

the surface prior to the Plaintiff’s incident.  

 

His Honour noted the Plaintiff (who was 48 years old at the time of the hearing) had 

suffered very significant consequences as a result of the injuries including the 

development of a chronic pain syndrome, and required use of a moon boot and walking 

stick. The Plaintiff had also gained approximately 50 kilograms in weight and required 

frequent medication including opiate analgesics. His Honour awarded $275,000 for 

pain and suffering damages.  

 

There was no finding of contributory negligence as it was found the Plaintiff was 

wearing work boots, there were numerous puddles and it was not unreasonable for 

her to walk through a puddle. This was despite noting the Plaintiff had previously used 

the crossing some 800 times. 

 

In relation to the third party proceeding, His Honour found PMS had a duty to act 

reasonably to give effect to the intention of the parties as evidenced by the contract. 

However, this duty should be considered in the context of the University’s decision to 

allow the median strip (in a very high pedestrian traffic area) to be of a surface that 

required a high level of maintenance, had a tendency to deteriorate, and was 

potentially dangerous during wet conditions.  

 

The trial judge held PMS had not breached their duty and dismissed the third party 

proceedings.  

 

The Appeal  

 

Monash University appealed on two grounds.  

 

The first was whether the trial judge erred in determining what was prospectively 

reasonably required of the University in maintaining the crossover.  
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The second was whether the trial judge failed to have adequate regard to the nature 

of the contractual obligations of the maintenance contractor in assessing whether it 

had taken reasonable care in maintaining the crossover. 

 

DUTY OF THE OCCUPIER TO TAKE REASONABLE CARE 

 

The Court of Appeal dismissed the appeal and agreed with the Trial Judge’s reasons 

which they considered were “careful and comprehensive.” 

 

The Court of Appeal took note of the following factors in upholding the finding of breach 

by the University: 

• the defect was not repaired by PMS after the incident, but rectified by the 

University’s decision to resurface/seal the crossover within a few weeks and 

the burden of doing so was minimal; 

 

• the informal history of prior incidents (albeit relatively low, but not properly 

documented, so not entirely reliable), which was not passed onto PMS, in the 

context of high levels of pedestrian traffic (5,000 persons plus per day); 

 

• The surface was one of only 3 crossings which was unsealed, with the 

remainding 11 other crossings sealed. 

The court held the subject hazard was not obvious and was a hazard to a very large 

number of people who were expected to traverse the crossing in a variety of weather 

conditions, and in its current form could quickly deteriorate in bad weather. It therefore 

held the occupier ought to have been aware the area was unsafe and a reasonable 

response would have been to seal the surface.  

 

OBLIGATIONS OF THE MAINTENANCE CONTRACTOR 

 

At Trial, it was found there was no evidence to conclude the maintenance contractor 

failed to fulfil its contractual duties and there was no evidence available as to how long 

the puddle/depression had been present. The trial judge found that inspections should 

have been performed in wet conditions to properly assess the safety of the area, and 

there was no suggestion PMS had done so, and nor were they required to.   

 

The University argued it was open for the Court of Appeal to draw an inference PMS 

observed the crossover in wet conditions at some point during the performance of the 

contract (as they must have inspected it hundreds of times) and therefore they ought 

to have determined the crossover presented a potential hazard.  

 

The Court of Appeal did not accept there was evidence to allow this inference to be 

drawn and further that even if it did draw this inference, it would not establish a failure 

on the part of PMS to take reasonable care.  
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Importantly, the Court stated: 

“This said there is no doubt PMS owed a duty of care to Monash to take reasonable 

care to repair recurrent deterioration of the crossover surface and to identify and rectify 

hazards such as the puddle in which Ms Savage injured herself. The critical question 

was whether PMS breached that duty. [132] The simple occurrence of the hazard at 

7:45 am on a working day did not establish a breach. [133] It was not established that 

PMS had failed to identify and rectify that hazard or hazards of that type when it should 

have. To the contrary, there was no evidence that PMS had done other than dutifully 

implement the weekly maintenance inspection regime and recurrent maintenance 

regime contemplated by the contract and accepted as reasonable on an ongoing basis 

by Monash. Critically, there was no evidence as to when puddles first appeared upon 

the crossover prior to the incident. In these circumstances Monash could not establish 

that PMS ought reasonably to have identified and repaired the surface prior to the 

incident.” 

Finally, the Court of Appeal concluded that essentially, the only way the University 

could have established the case against PMS was to, “…show either that the 

maintenance system adopted was not reasonably adequate having regard to the 

intention of the parties as reflected in the contract, or that a hazard emerged to which 

PMS failed to respond in a timely manner.”  

CONCLUSION 

This decision highlights the high burden placed on occupiers of public places to ensure 

pedestrian surfaces do not pose a risk of harm. This is even in circumstances where 

the occupier has engaged a competent contractor to perform maintenance duties to a 

high standard.  

This decision is a stark reminder that the Court will take an unfavourable view where 

there is evidence that an occupier is on notice of a potential hazard, however trivial it 

may appear. 

If you would you like any further information about this decision, please contact 
03 9947 4500 
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