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EMPLOYER NOT LIABLE FOR EMPLOYEE’S DEATH 

OPERATING A TRACTOR WHILE INTOXICATED 

 

The Honourable Justice Rita Zammit has held in favour of an employer in a claim 

involving nervous shock.  

 

The claim arose from the death of Franceso Puleio (“the deceased”), who was the 

husband of the Plaintiff, Sandra Puleio.  The deceased died when a slasher, which 

was attached to a Kubota farming tractor, rolled onto him. The Plaintiff brought a 

claim for damages for nervous shock, alleging that her husband’s death was caused 

by the negligence of the Defendant and that as a ‘secondary victim’, it breached its 

duty of care towards her.  

 

BACKGROUND 
 

On 28 August 2013 the deceased worked a full day at the Defendant’s orchard, 

which was a large almond farm. He returned home to pick up his dinner and went 

back to the orchard at 5:30pm. He was not seen after 8pm until the next morning, 

when his body was found in one of the paddocks. The evidence suggested that the 

previous evening, he had set up a swag on the floor of the orchard’s locker room and 

remained overnight, for reasons unknown.  

 

At some later stage the deceased commenced driving a tractor on the property and 

drove it too close to a ring lock wire fence, which became entangled in the slasher. 

He stopped the tractor at the top of a slight rise and disembarked the tractor but did 

not apply the handbrake. It was likely that he moved behind the tractor to position 

himself in front of the slasher and inspect its undercarriage. The tractor then rolled 

23 metres down the slope and over the deceased.  

 

The deceased’s blood alcohol level at the time of the incident was 0.18.  

 
The Plaintiff argued that the Defendant was negligent in failing to:  

 

1. Prevent the deceased from consuming alcohol on the premises after hours  

2. Adequately train and supervise him  

3. Allowing the deceased to remain at the premises overnight  

4. Ensure that a fatigue management policy was in place  
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This is known as a duty owed by a negligent party to a secondary victim.  

 
 

 

DUTY OF CARE – GENERAL PRINCIPLES  
 

It is common ground that the Defendant owed the Plaintiff a duty to take reasonable 

care not to cause the Plaintiff psychiatric harm on the basis of her close 

relationship with the primary victim (the deceased employee), despite that Plaintiff 

having no direct relationship with the Defendant.  

 

This duty is imposed because a tortfeasor ought to foresee that a negligent injury to 

a primary victim may also injure their loved ones. The precise relationship between 

the primary and secondary victim will be an important factor in determining whether a 

duty is owed, but this includes direct family members. 

 

SCOPE OF THE DUTY  
 

In the employer-employee context, the duty can extend beyond the workplace, but it 

cannot extend any further than where the employee is acting within the scope of their 

employment.  

 

On the subject night, the deceased was performing an activity that was not assigned 

to him and without the knowledge or consent of the Defendant. Justice Zammit 

therefore held that the deceased was not acting within the scope of his employment, 

and as a result the Defendant did not owe him a duty of care at the time of the 

incident.  

 

ALCOHOL  

 

The Defendant required employees to work overnight on occasion and onsite 

accommodation was provided for this purpose.  An onsite accommodation policy and 

alcohol policy was in place, that required employees to have a blood alcohol level of 

zero when using heavy machinery and only consume alcohol on the premises to the 

extent that would be acceptable in a public space.  The deceased had not complied 

with this.  

 

Justice Zammit held “while the Defendant owed a duty to employees who used its 

onsite accommodation overnight or remained onsite overnight, it did not extend to 

unreasonably controlling or directing their personal activities... To extend this duty 

would erode the deceased’s and other employees’ personal autonomy”.   

 

Her Honour held further that even if the Defendant did owe a duty to take care to 

prevent employees from drinking after hours, it was not reasonably foreseeable that 

the deceased would consume alcohol so excessively and then proceed to operate 

heavy machinery which was not work allocated to him.  
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Circumstances which may give rise to extend the duty are those in which the 

employee has a prior history of consuming alcohol on premises or working 

intoxicated – i.e. prior knowledge.  

The decision includes a comprehensive commentary on the admissibility of 

toxicology reports in common law proceedings arising out of motor vehicle accidents. 

FATIGUE 

“This was not a case where an employee had been coerced to work excessive 

hours. Nor was there any evidence that he was stressed, not coping with his 

workload, or that his performance was in any way affected by the hours he was 

keeping and the additional work he chose to do.”  For such a duty to be imposed on 

an employer, prior knowledge would be required, but without notice of any of the 

above, there was nothing to suggest that the deceased was fatigued at the time of 

the incident.   

TRAINING 

The court held that the Defendant had provided adequate training to the deceased 

and it was not reasonable to require the Defendant to continually train its employees 

in tasks of basic and common-sense nature. Her Honour explained that it is for this 

same reason that persons with a driver’s licence are not required to have ongoing 

training as to the operation of a handbrake. In this case, the court held the failure to 

apply the brake arose out of the deceased’s own carelessness brought about by his 

level of intoxication.  

KEY POINT 

Although employers owe their staff a non-delegable duty of care and are held to a 
high standard, this judgment clarifies that the duty does not extend to situations 
where an employee acts outside the scope of his duties and the employer has no 
knowledge of this.  

If you would you like any further information about this decision, please contact 
03 9947 4500 
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